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ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told 
to appear by another method. For all other matters, if argument is requested appearances will 
be by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFId
z09 
 

 
 

Department 09 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01160 
CASE NAME:  TOME NOKES  VS.  WINGTIP COMMUNICATIONS. INC. 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
*TENTATIVE RULING:* 
 
Appearance required.  Counsel should be prepared to address absent or insufficient 
pleadings that would support the petition. 

 
 

  

 

 
    

2. 9:00 AM CASE NUMBER:  MSC17-01266 
CASE NAME:  NOWICKI  VS.  CCC EMPLOYEES' RETIREMENT ASSOCIATION 
HEARING ON MOTION FOR ATTORNEY FEES 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  

 

mailto:Dept9@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09
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3. 9:00 AM CASE NUMBER:  MSC19-01012 
CASE NAME:  KAPPEL  VS.  CENTRAL COCO SANITARY DISTRICT 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to September 12, 2022, at 9:00 a.m., in Department 09.  
The Court requests that plaintiffs provide the Court with tabbed courtesy copies of the 
opposition papers, and that defendant provide the Court with tabbed courtesy copies of the 
reply papers.  The Court already has tabbed courtesy copies of the opening papers, as well 
as the “thumb drive containing videos” lodged with the Court on July 25, 2022. 

 
 

  

 
    

4. 9:00 AM CASE NUMBER:  MSC19-02156 
CASE NAME:  WOOD WARREN  VS.  MURPHY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 

Defendant Margaret Murphy’s motion for summary judgment is denied. The motion 
for summary adjudication is denied as to cause of action one and two.  

 
This motion was previously continued pursuant to Code of Civil Procedures section 

437c(h). The continuance was granted because “plaintiff has filed declarations and deposition 
excerpts from the Verlander case in support of its Opposition in this case, but defendant has 
objected, so plaintiff will need to get the identical information in this case or obtain the 
stipulation of defendant to withdraw defendant’s objections.” The parties have stipulated to 
allow the use of pleadings, deposition transcripts and declarations from MSC17-00805 
(Amicus Wine Holdings v. Murphy) and MSC 18-00898 (Verlander v. Murphy). (Plaintiff’s 
ex. AA.)  

 
The continuance also allowed for supplemental opposition and reply papers, which 

have been filed and considered by the Court.  
 
Plaintiff Wood-Warren sued Kerry Murphy and Margaret Murphy, individually and in 

their capacities as trustee of the M & K Murphy Family Trust for breach of contract and 
fraudulent concealment. After this lawsuit was filed, Kerry Murphy passed away and Margaret 
Murphy was added the personal representative of Kerry Murphy’s estate. Thus, Margaret 
Murphy is the sole defendant in this case, but is being sued individually, as trustee of the 
Murphy Family Trust and as personal representative of Kerry Murphy’s estate. Defendant has 
moved for summary judgment or alternatively summary adjudication of the two causes of 
action. In the discussion that follows “the Murphys” includes both Kerry and Margaret Murphy, 
Kerry’s estate and the family trust unless otherwise noted.  
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This case involves a commission allegedly owed to a broker, Wood-Warren (“Wood”), 

on the sale of a winery, DuMol, composed of DuMol, Inc. and DuMol Wine Company, LLC.  
Attempts to sell the winery through Wood in 2012-2014 did not result in a sale, so by 2015 
DuMol terminated Wood’s services.  Then one of the co-owners of the winery, the Murphys, 
bought out the other, the Verlanders.  Wood was paid a fee on that transaction.  A short time 
later, the Murphys sold most of the Winery to a third party, Amicus, for a substantially higher 
price than served as the basis for the Verlander buyout.  In essence, Wood claims that the 
ultimate sale of the winery was manipulated to avoid paying it a larger commission.  In a 
separate lawsuit, Case No. MSC18-00898, the Verlanders claim the sale was manipulated to 
underpay them for the value of their ownership interest.   

 
Discussion 

 
In evaluating a motion for summary judgment, the court first evaluates whether the 

defendant has met its initial burden.  If the defendant has met that burden, the court then 
evaluates whether the nonmoving party has submitted sufficient evidence to raise a triable 
issue of material fact.   

 
The moving party’s initial burden is defined by the pleadings.  Here, the FAC alleges 

two causes of action for damages: (1) breach of contract; and (2) Fraudulent Concealment. 
Murphy seek summary judgment or alternatively summary adjudication of causes of action 
one and two.  The court will thus proceed to discuss the merits of the motion as to the 
individual causes of action. 

 
First Cause of Action, Breach of Contract 
 
The First Cause of Action, for breach of contract, alleges that the Murphys, in their 

individual capacities, are parties to the March 2012 Engagement Agreement by executing, as 
individuals, the May 2015 Agreement and Release (the “Release”), which expressly amended 
the terms of the Engagement Agreement. (FAC ¶ 4 and ex. B; see also Sipos decl. ex. 1.)  

 
Under the Engagement Agreement, Wood was to be the exclusive agent to identify 

opportunities for the sale of DuMol and to conduct negotiations on DuMol’s behalf. (FAC ¶11.) 
In other words, all negotiations with potential purchasers were to go through Wood. (FAC 
¶11.) Further, Wood was to receive a 2.5% transaction fee on any sale that occurred during 
the term of the Engagement Agreement or within 15 months after termination of that 
Agreement. (FAC ¶15.)  

 
In May 2015, the Verlanders decided to sell their interests to the Murphys. (FAC ¶17.) 

Wood agreed to sign the Release in exchange for $325,000 (part of which had already been 
paid). (FAC ¶17 and ex. B (the Release).) The Release covered not only the DuMOL entities, 
but also the Murphys and Verlanders in their individual capacity. (The Release p.4-5.)  

 
Wood alleges that on October 20, 2015, the Murphys breached the Engagement 

Agreement and the Release by selling 70% or more of DuMol to Amicus Wine Holdings 
without paying Wood a transaction fee. (FAC ¶20.) 
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Defendant argues that this cause of action fails because the Murphys did not sign the 

Engagement Agreement in their individual capacities, but only on behalf of DuMol; they did 
not assume any personal liability when they signed the May 2015 Release; and Murphy 
cannot be sued as a corporate shareholder or LLC member because the claim did not arise 
before the entities were dissolved. 

 
This first of these three propositions is admitted.  (See UMF No. 6 and 7.)  Murphy 

claims the latter two are established as a matter of law by the Judge Maier’s ruling denying 
Wood’s motion for Right to Attach Order. 

 
They are in error.  That argument fails to take into account the different procedural 

posture of the two motions and important caveats on Judge Maier’s ruling denying the 
attachment motion. 

 
On an attachment application, the plaintiff must establish he will probably prevail on 

his contract claim.  An attachment motion may be denied because the plaintiff has only shown 
he has anywhere from 0% to a 50% chance of prevailing.  On the other hand, to prevail on a 
motion for summary judgment, the defendant must show the plaintiff has a 0% chance of 
prevailing.  A plaintiff with anywhere from a 1% to a 50% chance of prevailing is entitled to 
present his case to the trier of fact.  The earlier ruling recognizes this with phrases such as 
the following:  “While subject to change, the court’s conclusion based on the evidence 
presented on the application is that the Agreement and Release does not make the Murphys 
personally responsible for any future fee.”  There is also the implicit structural qualification 
that Judge Maier was assessing probabilities, while this court is addressing certainties, which 
is a higher bar. 
 

Therefore, while keeping in mind Judge Maier’s rulings, this court examines the 
pertinent question here, which is whether plaintiff has any chance of establishing that the 
Murphys assumed any personal responsibility for a transaction fee when they signed the 
Release and whether the Murphys can be liable as shareholders or members under 
Corporations Code sections 2011 and 17707.07. 

 
Personal liability under the Release 
 
All parties to this case signed the May 2015 Release. (FAC ex. B and Sipos dec. ex.1 

(the “Release”).) The parties disagree on the meaning of the Release.  
 
The Release recites that the Murphys and the Verlanders are seeking to reach 

agreement for the former to buy out the latter’s 49.5% interest in DuMol, Inc. and 50% interest 
in DuMol LLC for $13 million.  It states that the parties to the Agreement and Release agree 
Wood’s fee on that transaction will be $325,000 with credit for $150,000 previously paid as a 
flat fee.  ($325,000 is 2.5% of $13 million.)  The Verlanders, not the Murphys or the DuMol 
entities, will pay the balance of $175,000 out of the $13 million they are receiving.  Wood will 
release the Verlanders, the Murphys, and the entities from any other claims regarding the 
Murphy/Verlander transaction.   
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Wood will be entitled to additional compensation only if the DuMol entities or the 
Murphys sell any shares in DuMol, Inc. or any membership interests in DuMol LLC in excess 
of the interest that the Murphys are buying from the Verlanders and if some payment would 
be due under the Engagement Agreement.  “It is the intent of this Agreement and Release 
that the DuMol entities shall not be required to pay Wood . . . a fee for future sales of 
[corporate] shares or [LLC] membership interests for which [Wood] is receiving its [$325,000] 
transaction fee.”  (The Release p.2, emphasis added.)  The Release provides an example:  
If 60% of the winery is subsequently sold in a time frame covered by the Engagement 
Agreement, a further fee will be due on approximately only 10% of what is sold, but if only 
30% is sold there will be no further fee because the interests sold will be presumed to have 
been those of the Verlanders, and a fee was already paid on the sale of those interests.  

 
The Release goes on to state that Wood will not be entitled to any additional 

compensation if interests in the winery are sold to someone not on a list provided by Wood or 
introduced to the DuMol entities by Wood. (The Release p. 2.) It states that the Verlanders 
are parties to the agreement to ensure that they will pay Wood the $175,000 and will have no 
liability for any future fee.  It does not state why the Murphys are parties to the agreement. 
The Release states that “upon receipt of that $175,000, Wood Warren releases the DuMOL 
Entities, the Verlanders and the Murphys from any and all claims whatsoever, whether 
presently known or unknown from any and all claims unforeseen, latent or contingent, relating 
to or arising out of the Transaction described above.” (The Release p. 2.) The Transaction is 
defined as the sale of Verlanders’ interest in DuMOL to the Murphys. (The Release p. 1.) 

 
 The Release also states that the agreement “shall be deemed to be an amendment to 

the [Engagement Agreement].” (The Release p. 3.)  
 
Normally, a court, not a jury interprets a contract.  However, a contract may be 

ambiguous either on its face or in light of extrinsic evidence. “Parol or extrinsic evidence is 
admissible to resolve an ambiguity. [Citations.]” (WYDA Associates v. Merner (1996) 42 
Cal.App.4th 1702, 1710.) “W]here the parol evidence is in conflict, the trial court's resolution 
of that conflict is a question of fact and must be upheld if supported by substantial evidence. 
[Citation.] Furthermore, ‘[w]hen two equally plausible interpretations of the language of 
a contract may be made . . . parol evidence is admissible to aid in interpreting the agreement, 
thereby presenting a question of fact which precludes summary judgment if the evidence is 
contradictory.’ [Citation.]” (Ibid.)  

 
In ruling on the request for an attachment, Judge Maier said, “The written provisions of 

the Agreement and Release do not explicitly state that the Murphys will be liable to Wood for 
any future fee.  [¶] Further, that is not the probable implication of the written provisions of the 
Agreement and Release either.”  Judge Maier went on to state supporting reasons.  All of that 
remains true, but as Judge Maier made clear she was ruling on the probable implication of 
the written provisions of the Release, and not stating what it meant as a matter of law.  One 
provision that supports the interpretation contrary to the one Judge Maier found most 
probable is the provision that states Wood shall be entitled to additional compensation only if 
the DuMol Entities or the Murphys sell ownership interests in the DuMol Entities in excess of 
the ownership interest being purchased from the Verlanders.  (UMF No. 17.)  Murphy fails to 
cite any provision of the Engagement Agreement that mentions a sale of ownership interest 
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by the Murphys.  That such a sale is explicitly mentioned in the Release, which the Murphys 
signed personally, would support a finding that the Murphys would personally pay a 
transaction fee on such a sale. 
 
 There is a triable issue of fact regarding why the Murphys signed the Release in their 
individual capacities. They did not need to do so to obtain a release.  The party giving the 
consideration to support a release commonly obtains a waiver of claims against many other 
related parties, for example, parent and subsidiary corporations, officers, directors, spouses, 
parents, ancestors, and heirs. The parties that sign an agreement are usually those giving 
promises or consideration to each other. What did the Murphys give Wood under the 
Release?  What promises did they make to it?  A reasonable trier of fact could conclude that 
they promised to pay a fee on the sale of their own interests if Wood did not pursue a further 
fee on the sale of the interests that the Murphys received from the Verlanders. 
 
 A reasonable trier of fact could also reach the opposite conclusion that Judge Maier 
did regarding the extrinsic evidence that Judge Maier considered on the attachment motion. 
It could decide that the Murphys agreed to indemnify Amicus for any claim for a fee on the 
sale to Amicus, not because it was a promise that cost them nothing, but because Amicus 
insisted on it for good reason, the request was fair, and the Murphys were receiving plenty of 
additional consideration in exchange. 
 
 A reasonable trier of fact could also reach the opposite of the conclusion considered 
probable by Judge Maier regarding Exhibits UU and VV on the attachment motion.  (Plaintiff’s 
exhibits Q and R here.)   
 

Summary adjudication as to the breach of contract claim is denied because there is a 
triable issue of fact as to whether the Murphys are liable under the Engagement Agreement.  

 
Personal liability under the Corporations Code 
 
Regarding its backup legal theory that the Murphys are liable for the transaction fee 

because they are members who received distributions from a dissolved corporation and 
limited liability company even if they are not directly liable as signatories to the Release, 
Wood relies on legal arguments it did not raise on its attachment motion.  This is proper.  
The attachment motion was a request for a provisional remedy based on a certain set of facts 
and legal arguments.  It was not a trial on the merits, where any facts or legal arguments not 
made are foreclosed on a later appeal.  Judge Maier assessed Wood’s probability or 
prevailing on the facts and legal arguments made at the time and concluded that Wood had 
not “carried its burden to [prove it would probably prevail on the Corporations Code theory].”   

 
The legal arguments center on the question of when a claim “arises” under 

Penasquitos, Inc. v. Superior Court (1991) 53 Cal.3d 1180 and whether a claim must be 
made or presented before a claim arises.  On reviewing this legal issue anew, however, the 
court concludes that none of that matters because the statements in Penasquitos on the point 
in question here were made under a prior version of Corporations Code section 2011. 

 
In Penasquitos, the plaintiff homeowners sued for construction defects. The issue the 
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court resolved was whether the homeowners could sue the corporations that graded the lots 
and built the homes, when those corporations had dissolved before the homeowners 
discovered the construction defects. (Id. at 1183.) The court held they could. 

 
The holding in Penasquitos did not concern the circumstances under which the 

homeowners might have been entitled to sue the shareholders of the corporation.  However, 
in the course of discussing its reasoning for holding that the corporation could be sued, the 
court noted the existing rule that “a party may not sue the shareholders of a dissolved 
corporation on a claim that arose after the dissolution.”  In support of that rule, the court cited 
Corporations Code section 2011 (a).  At the time of the July 1991 decision in Penasquitos, 
Corporations Code section 2011 (a) read as follows: 

 
In all cases where a corporation has been dissolved, the 
shareholders may be sued in the corporate name of such 
corporation upon any cause of action against the corporation 
arising prior to its dissolution. This section is procedural in 
nature and is not intended to determine liability. 

 
On October 5, 1991, however, the Legislature enacted SB 1188.  The digest for SB 

1188 makes clear that it changed the rule that was stated in Penasquitos.   
 

Existing law provides that upon the dissolution of a corporation, 
its shareholders may be sued in the corporate name of the 
corporation upon a cause of action arising before its dissolution. 
This bill would provide that causes of action against a dissolved 
corporation, whether arising before or after the dissolution of the 
corporation, may be enforced against the dissolved corporation, 
to the extent of its undistributed assets, and, if any of the assets 
have been distributed to shareholders, against shareholders of 
the dissolved corporation to the extent of their pro rata share of 
the claim or to the extent of the corporate assets distributed to 
them upon dissolution of the corporation, whichever is less. The 
bill would require claims against shareholders to be commenced 
before the expiration of the statute of limitations, but in no case 
later than 4 years after the dissolution of the corporation. The 
bill would apply to corporations dissolved on or after January 1, 
1992.  (See Digest as reported on link to Stats 1991 ch 545 § 1 
(SB 1188) in Lexis.) 
 

 The digest accurately summarizes Corporations Code section 2011(a) as it exists 
today and existed when this lawsuit was filed. 
 

(1) Causes of action against a dissolved corporation, whether 
arising before or after the dissolution of the corporation, may be 
enforced against any of the following: 
 

(A) Against the dissolved corporation, to the extent of its 
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undistributed assets, including, without limitation, any 
insurance assets held by the corporation that may be 
available to satisfy claims. 
 
(B) If any of the assets of the dissolved corporation have 
been distributed to shareholders, against shareholders 
of the dissolved corporation to the extent of their pro rata 
share of the claim or to the extent of the corporate 
assets distributed to them upon dissolution of the 
corporation, whichever is less. 
A shareholder’s total liability under this section may not 
exceed the total amount of assets of the dissolved 
corporation distributed to the shareholder upon 
dissolution of the corporation. 
 

(2) Except as set forth in subdivision (c), all causes of action 
against a shareholder of a dissolved corporation arising under 
this section are extinguished unless the claimant commences a 
proceeding to enforce the cause of action against that 
shareholder of a dissolved corporation prior to the earlier of the 
following: 
 

(A) The expiration of the statute of limitations applicable 
to the cause of action. 
 
(B) Four years after the effective date of the dissolution 
of the corporation. 

 
 Here, the dissolution occurred on December 18, 2018. (Plaintiff’s RJN ex. S.) 
This lawsuit was filed against the Murphys on October 17, 2019, less than four years later, so 
it is timely.  
 

Further, the current and operative version of section 2011 does not require the plaintiff 
to first bring a lawsuit against the dissolved corporation before suing a shareholder of a 
dissolved corporation nor does it require the plaintiff to sue both the dissolved corporation and 
the shareholders simultaneously. These legal arguments were not raised by either party 
before and were not considered by Judge Maier.   
 

Summary adjudication as to the breach of contract claim is also denied because there 
is a triable issue of fact as to whether the Murphys are liable for Plaintiff’s claims against 
DuMOL pursuant to Corporations Code section 2011.  
 

The Murphys also argue that there is no alter ego liability here. Given the Court’s 
ruling above, the Court does not need to decide whether alter ego liability applies here.  

 
Fraudulent Concealment 
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 The FAC alleges that Kerry Murphy failed to disclose information required by the 
Engagement Agreement. (The Court notes that the contractual duty here fell on DuMOL, but 
DuMOL can only act through individuals, here Kerry Murphy.) The Murphys failed to disclose 
that he had negotiations in 2014 and 2015 with Reed Renaudin regarding a sale of DuMol to 
Amicus before the Murphys terminated the Engagement Agreement and concealed the fact 
that an interested person that fell within the terms of the Engagement Agreement had 
expressed interest. Also, the Murphys misled Wood into thinking that the only transaction 
under discussion was between the Murphys and the Verlanders.  (FAC ¶ 27.)   
 

Defendant argues that the fraudulent concealment claim fails because (1) there was 
no duty to disclose and (2) there was no concealment of a material fact or resulting damages. 
The Murphys’ Separate Statement does not deny failing to disclose these matters.  It does 
not directly address the cause of action for fraudulent concealment at all. The Murphys’ 
argument is solely a legal one:  that the Murphys owed no duty to disclose anything to Wood; 
that nothing material was concealed; and that there were no damages. 
 
 Fraud based on a failure to disclose is actionable only if there is some duty to 
disclose.  (Goodman v. Kennedy (1976) 18 Cal. 3d 335, 346.)  A duty to disclose exists only if 
(1) a confidential or fiduciary relationship exists between the parties; (2) the defendant makes 
a representation that is likely to mislead for want of the disclosure; (3) there is active 
concealment of the undisclosed matters; or (4) the defendant has sole knowledge or access 
to material facts and knows that such facts are not known to or reasonably discoverable by 
the other party.  (Id. at 346-347; see also Linear Technology Corp. v. Applied Materials, Inc. 
(2007) 152 Cal.App.4th 115, 131.) 
 
 There is on serious claim here that a fiduciary relationship existed between Kerry 
Murphy and Wood.  Wood’s strongest argument is that there was a duty to disclose for 
reasons 2, 3, or 4. 
 
 Defendant argues there was no duty to disclose because those three arguments still 
require some type of relationship, such as seller and buyer or parties entering into some kind 
of contractual relationship and the nondisclosures occurred before, rather than after, Wood 
and the Murphys entered into the Release. 
 
 The court finds this argument to be illogical and unsupported by citation to any 
authority.  If it were true, a seller of a house who said the house was not prone to cracking, 
but who failed to disclose there had been previous cracking that he had painted over, would 
be liable for fraudulent concealment only if he had the misleading statement after the parties 
signed the contract, but not if he made it before.  That would leave the buyer with no remedy 
at all.  If the misleading statement was made before the contract had been signed, the 
necessary relationship would not exist and if he made it after, there would be no action taken 
in reliance on it, because that action was to sign contract.  The very authority the Murphys 
cite, belies this claim.  It says the necessary relationship can be of parties entering into a 
contract, not parties who have already entered a contract.  (LiMandri v. Judkins (1997) 52 
Cal. App. 4th 326, 337 (“LiMandri alleges no existing or anticipated contractual relationship . . 
. with Judkins that would give rise to a duty to disclose.”); CC § 1572 (“Actual fraud . . . 
consists in any of the following acts, committed by a party to the contract . . .with intent to 
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deceive another party thereto, or to induce him to enter into the contract.) 
 

The Murphys’ cases are distinguishable.  They hold that a relationship sufficient to 
impose a duty to disclose does not exist between an attorney for one party and an attorney 
for another (LiMandri v. Judkins (1997) 52 Cal. App. 4th 326, 336-337), a television reporter 
and a person being interviewed and surreptitiously videotaped in a public place (Wilkins v. 
National Broadcasting Co. (1999) 71 Cal.App.4th 1066), or a property owner and the 
prospective purchaser of adjacent property.  (Hoffman v. 162 North Wolfe LLC (2014) 228 
Cal.App.4th 1178.) 
 

The court does not find the discussion of the concealment issue in Los Angeles 
Memorial Coliseum Com. v. Insomniac, Inc. (2015) 233 Cal.App.4th 803 to be persuasive as 
to the facts in this case.  In summarily ruling the concealment claim there inadequate, the 
court said, that a duty to disclose ordinarily arises only from “fiduciary or fiduciary-like 
relationships.”  (Id. at 832.)  The statement did not address circumstances 2 through 4 listed 
in Goodman as the basis for a duty to disclose.  For instance, ordinarily the parties to a 
contract to buy and sell a house are not in a fiduciary-like relationship, they are just entering 
into a contract.  But the seller can nevertheless be liable for failing to disclose material facts 
or for making representation that are misleading without the disclosure of other facts.   

 
In another case that the Murphys cites, OCM Principal Opportunities Fund, L.P. v. 

CIBC World Markets Corp. (2007) 157 Cal.App.4th 835, 854-855, there was no fiduciary-like 
relationship between plaintiff and defendant or any statement that one was required.  
Defendant was a bank that wanted to stop being the creditor for a company.  It prepared an 
Offering Memorandum for the company’s promissory notes highlighting the company’s 
strengths, but failing to disclose the company’s known weaknesses.  The court held there was 
sufficient evidence of fraudulent concealment to affirm the judgment in favor of the plaintiff.  
There was no relationship between the bank and the ultimate purchaser.  “CIBC acted as the 
initial purchaser of the unregistered notes, which it sold to qualified buyers; the unregistered 
notes were subsequently exchanged for—or transformed into—registered notes that were 
traded on the open market and eventually purchased by respondents.  Under California law, 
a vendor has a duty to disclose material facts not only to immediate purchasers, but also to 
subsequent purchasers when the vendor has reason to expect that the item will be resold.”  
(Id. at 859.)  The Murphys cite no authority that for there to be a duty to disclose the 
transaction the parties are entering must be a sale of something rather than a contract 
compromising a claim and detailing the circumstances of any future obligation, like the 
Release. 

 
The Murphys have not convinced the Court that there was no duty to disclose in this 

situation and on that issue, the Murphys have not met her initial burden on summary 
judgment.  

 
In addition, there is a triable issue of material fact here. The Murphys purchased 

Verlander’s 49.5% shares in DuMOL for approximately $12 million in May 2015. (Plaintiff’s 
Ex. N (The Purchase and Sale Agreement); Plaintiff’s RJN 2: Verlander dec. ¶43.) Wood also 
agreed to the Release in May 2015. (Wood dec. ex. B.) According to Plaintiff’s evidence, 
in May 2015 Kerry Murphy began demanding that the release include him, Margaret and their 
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trust. (Wood decl. ¶16.) Wood asked Kerry if he had any intent to transfer Verlander’s 
interests in DuMOL after he purchased them. Kerry “stated that neither he nor DuMOL had 
any such intent”. (Wood decl. ¶16.) Wood states in his declaration that he asked Kerry 
Murphy “if he had received any other inquiries regarding the Company from Murano or GI 
Partners or anyone else, and he affirmatively stated that he had not.” (Wood decl. ¶16 
(emphasis added).)  

 
While Kerry Murphy was making these statements to Wood, he had been discussing 

selling DuMOL to Amicus. In February 2015, Murphy and Amicus were working on a letter of 
intent for the purchase of DuMOL. (Plaintiff’s ex. L.1: Renaudin depo. 83:3-86:1, 101:16-
102:19 and ex. 17, 24.) Renaudin testified that he felt there was a deal to purchase DuMOL 
in February 2015. (Renaudin depo. 93:5-25.) A letter of intent was then signed in June 2015. 
(Plaintiff’s ex. L.1: Renaudin depo. 170:13-22 and ex. 57.) Amicus ultimately purchased the 
majority of DuMOL in October 2015. (Sipos dec. ¶7; Renaudin depo. ex. 63.) The purchase 
price was based on valuing DuMOL at $55 million. (Renaudin depo. 185:1-13.)  

 
Given these facts, a jury could find that Kerry Murphy had a duty to disclose his 

discussion with Amicus before Wood signed the 2015 Release.  
 
Defendant argues that there was no concealment of a “material fact” and that “ ‘as a 

result of the concealment or suppression of the fact, the plaintiff must have sustained 
damage.’ [Citation.]” (Lovejoy v. At&T Corp. (2001) 92 Cal.App.4th 85, 96.) Defendant argues 
both elements are missing because the Release did not alter the DuMOL Entities’ obligations 
to pay a commission or transaction fee to Plaintiff as set forth in the Engagement Agreement. 
Defendant argues that Plaintiff was not misled by the failure to disclose negotiations with 
Amicus because those negotiations did not harm Plaintiff’s contractual rights for a 
commission or transaction fee from DuMOL.  

 
Defendant has not met its burden on this issue. Defendant has not shown that Kerry 

Murphy did not conceal the fact that Amicus had expressed interest in purchasing DuMOL 
before the Release was signed. Defendant’s argues that Plaintiff has alleged it is entitled to a 
commission or transaction fee from the sale to Amicus and thus, Plaintiff was not harmed by 
signing the Release because Plaintiff is still entitled to a commission or transaction fee from 
DuMOL. This argument is not persuasive. Plaintiff may or may not prevail on its breach of 
contract claim at trial. Until that happens, the Court cannot find as a matter of law that 
Plaintiff’s fraud claim fails.  

 
Furthermore, Defendant has not shown that the amount that Plaintiff was entitled to is 

not affected by the sale to Amicus. Under the original engagement agreement, Wood was to 
receive a 2.5% transaction fee for the sale of DuMOL. (Murphy dec. ex. 1; Wood dec. ex. A.) 
The agreement included a 15-month tail that would arguably entitle Wood to the 2.5% 
transaction fee if DuMOL was sold within 15 months after termination of his services. Based 
on these numbers, Plaintiff alleges it is entitled to $1 .3 million transaction fee. The Release 
purports to have Plaintiff waive the 2.5% transaction fee in favor of a total compensation of 
$325,000. Thus, depending on how the Release is interpreted, Plaintiff may have lost out on 
$1 million, which is sufficient to show that there is a triable issue on whether Plaintiff was 
damaged by the alleged fraudulent concealment.   
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In the supplemental declaration of Sipos, Defendant’s attorney argues that the fraud 

claim is time-barred because Wood knew of the sale to Amicus by February 2016, but did not 
file his complaint for another three and half years.  (Sipos sup. dec. ¶4.) This issue was not 
raised in the moving papers and is not properly before the Court.  

 
Therefore, summary adjudication on the fraudulent concealment claim is denied.  
 
Evidence  
 
Defendant’s request for judicial notice is denied as unnecessary. These documents 

are already part of the Court’s file in this case.  
 
Plaintiff’s request for judicial notice is granted as to Exhibits S and T and Exhibit 1 and 

2. As to Exhibit 2, the declaration of Frank Verlander, the Court takes judicial notice of the 
declaration, but not as to the exhibits mentioned in the declaration as no exhibits were 
attached to the request for judicial notice.  

 
Plaintiff’s Objections 
Plaintiff’s objections to evidence were not prepared in the proper format. Each 

objection should be number consecutively so that the Court can easily rule on the objections 
by reference to their number. The Court rules on Plaintiff’s objections to evidence filed on 
January 21, 2022 as follows: 

 
Murphy Declaration 
3. Overruled.  
4. Overruled.  
6. Overruled. This document has been authenticated and attached to Wood’s 
declaration and his complaint in this case.  
8.   Sustained.  
9.   Overruled.  
10. Overruled.  
11. Overruled.  
12. Overruled.  
 
Sipos Declaration 
2. Overruled.  
7. Overruled.  
9. Overruled.  
10. Overruled.  
 
Defendant’s Objections 
The Court rules on Defendant’s objections to evidence filed on February 2, 2022 as 

follows: 
 
1. Overruled. The parties have stipulated to allow deposition transcripts and 

declarations from the related cases and therefore objections on that ground are 
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overruled.  
2. Overruled. 
3. Overruled.  
4. Sustained.  Counsel may argue the evidence in his Opposition, but not in his 

declaration. 
5. Overruled.  
6. Overruled as to the first sentence and as to the authentication of Exhibit P.  

Sustained as to the rest. 
7. Overruled.  
8. Overruled.  
9. Overruled.  
10. Overruled.  
11. Sustained. Irrelevant. A tentative ruling is not the same thing as the Court’s final 

decision on a matter.  
12. Overruled.  
13. Overruled.  
14. Overruled.  
15. Overruled.  
16. Overruled.  
17. Overruled.  
18. Overruled.  
19. Sustained.  
20. Sustained.  
21. Sustained. 
22. Sustained.  
23. Sustained.  
24. Sustained as to everything except the authentication of Exhibit G.  
25. Overruled.  
26. Overruled.  
27. Overruled.  
28. Sustained.  
29. Overruled as to first two sentences. Otherwise sustained.  
30. Sustained.  
31. Overruled.  
32. Sustained as to everything except the authentication of Exhibit B. 
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5. 9:00 AM CASE NUMBER:  MSC19-02156 
CASE NAME:  WOOD WARREN  VS.  MURPHY 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is continued to September 13, 2022 at 8:30 a.m. 
in Department 09.  
 

 

  

 
    

6. 9:00 AM CASE NUMBER:  MSC21-00656 
CASE NAME:  DEANE  VS.  HISEY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
*TENTATIVE RULING:* 
 
The Court continues this matter to August 22, 2022, at 9:00 a.m., in Department 09. 
 

 

  

 
    

7. 9:00 AM CASE NUMBER:  MSC21-01986 
CASE NAME:  TAWASHA  VS.  BENJAMIN 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  

 
    

8. 9:00 AM CASE NUMBER:  MSC22-00046 
CASE NAME:  CHAMBERS-RAHIM  VS.  RADIATE HOLDINGS 
 *HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
Off calendar per request of counsel. 
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9. 9:00 AM CASE NUMBER:  MSL19-08274 
CASE NAME:  CAVALRY SPV I, LLC  VS.  ALEJANDRO MIRANDA 
HEARING ON MOTION TO VACATE STAY AND ENTER JUDGMENT PURSUANT TO STIPULATION 
*TENTATIVE RULING:* 
 
Plaintiff filed a motion to vacate stay and enter judgment, seeking to enforce a stipulated 
settlement. The parties previously stipulated to a settlement of this case in the total sum of 
$6,360.43 and they agreed that the court would retain jurisdiction to enforce its terms. (Taneja 
Decl., Exh. A, passim).  
 
While defendant eventually made payment in the amount of $4,048.00 no further payments 
were made as required by the terms of the settlement agreement. (Taneja Decl. p. 3, lines 
18-26). The defendant was notified in writing about the default. (Taneja Decl. Exhibit B). 
According to its terms, upon default the defendant would be responsible for the entire balance 
owed, less any payments made to date, along with costs. (Taneja Decl., Exh. A). Evidence 
supporting the awarding of costs is provided in the amount of $575.00.  
 
The balance now due is the principal sum of $2,312.43 (i.e., the settlement amount minus the 
prior payment), plus costs in the amount of $575.00 
  
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have 
been met.   
 
Consequently, the court vacates the dismissal and the court will execute and enter judgment 
for $2,887.43 for plaintiff. 

 
 

  

 
    

10. 9:00 AM CASE NUMBER:  MSL20-00511 
CASE NAME:  WEST COAST  VS.  RENNER 
HEARING ON MOTION TO COMPEL TESTIMONY & PRODUCTION OF DOCUMENTS 
*TENTATIVE RULING:* 
 
Off calendar. 
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11. 9:00 AM CASE NUMBER:  MSL20-02525 
CASE NAME:  SELLAR HAZARD  VS.  PARK 
HEARING ON MOTION TO SET ASIDE ENTRY OF DEFAULT 
*TENTATIVE RULING:* 
 
Code of Civil Procedure section 473 is a remedial statute intended to be liberally applied to 
achieve the objective of determining actions on their merits.  (Zamora v. Clayborn Contracting 
Group, Inc. (2002) 28 Cal.4th 249, 256).  A motion to set aside a dismissal under section 
473(b) is committed to the sound discretion of the Court, and any doubts in applying the 
statute are to be resolved in favor of the party seeking relief.  (See Austin v. Los Angeles 
Unified School District (2016) 244 Cal.App.4th 918, 929).   
 
Section 473(b) includes both a mandatory and a discretionary provision.  The discretionary  
provision states in pertinent part that “The court may, upon any terms as may be just, relieve 
a party or his or her legal representative from a judgment, dismissal, order, or other 
proceeding taken against him or her through his or her mistake, inadvertence, surprise, or 
excusable neglect.” The California courts have consistently applied the discretionary relief 
provision of section 473 to voluntary judgments or dismissals.  (Zamora v. Clayborn 
Contracting Group, Inc., 28 Cal.4th at 254).   
 
A party seeking relief under the discretionary provision must show it acted diligently in 
seeking relief from the dismissal and that the mistake or neglect was excusable, a phrase that 
the courts have interpreted to mean one that any reasonably prudent person might have 
made under the same or similar circumstances. (Id., at p. 258).  
 
Plaintiff opposes the motion. It argues that Plaintiff s error was not excusable neglect or 
inadvertence. The court views these facts differently, however, as reflected by events that 
occurred in 2022. (Park Decl. p. 9, line 14 to p.10, line 11).  
 
The Court also finds Defendant acted diligently to try to correct the error and set aside the 
default. Defendant is also entitled to have the default set aside under the discretionary 
provision of 473(b). 
 
The motion to set aside is granted.  Defendant shall file its Answer immediately.  
The presently scheduled case management conference is continued to October 5, 2022 at 
8:30 a.m. in Department 09. 
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12. 9:00 AM CASE NUMBER:  MSL20-02525 
CASE NAME:  SELLAR HAZARD  VS.  PARK 
 FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is continued to October 5, 2022, at 8:30 a.m. 
in Department 09. 
 

 

 
    

13. 9:00 AM CASE NUMBER:  MSL20-03827 
CASE NAME:  FORD MOTOR  VS.  ANDREYEVSKIKH 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is vacated.  This matter is stayed pending arbitration.  
A status conference is ordered to take place on March 1, 2023 at 8:30 a.m. in Department 09. 

  
 

 
    

14. 9:00 AM CASE NUMBER:  MSL20-03827 
CASE NAME:  FORD MOTOR  VS.  ANDREYEVSKIKH 
MOTION TO COMPEL ARBITRATION 
*TENTATIVE RULING:* 
 
For the reasons cited in defendant’s petition compelling arbitration, which are unopposed by 
plaintiff, the Court orders the matter to arbitration.  This matters is stayed for a period of six 
months to allow the arbitration of the matter to go forward.  A status conference set for 
March 1, 2023 at 8:30 a.m. in Department 09. 

  
 

  
    

15. 9:00 AM CASE NUMBER:  MSL20-03857 
CASE NAME:  LAW OFFICES OF ETHAN WEISINGER  VS.  TRAGNI 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to August 15, 2022, at 9:00 a.m., in Department 09. 
 

 

  

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  08/08/2022 

 

 

18 

 

    

16. 9:00 AM CASE NUMBER:  MSL20-04573 
CASE NAME:  AMERICAN EXPRESS  VS.  LEA 
HEARING ON MOTION TO VACATE AND SET ASIDE DISMISSAL 
*TENTATIVE RULING:* 
 
For the reasons cited in plaintiff’s motion, which are unopposed by defendant, the Court 
grants the motion to set aside the dismissal.  Additionally, sufficient facts exist concerning the 
confusion about the actual time for the court trial, and the remote access to it, that the 
interests of justice are not served by the lawsuit’s dismissal. 
 
A case management conference is scheduled for October 5, 2022, at 8:30 a.m. 
in Department 09.   
 
Plaintiff is required to notify defendant of the new case management conference date and 
time, and file a proof of service regarding the notice to defendant. 

 
 

  

 
    

17. 9:00 AM CASE NUMBER:  MSL20-06032 
CASE NAME:  ROMON CALHOUN  VS.  RELIANT PROPERTY MANAGEMENT, INC. 
HEARING ON MOTION TO STRIKE ANSWER 
*TENTATIVE RULING:* 
 
Plaintiff’s motion to strike defendant’s answer argues a single issue:  when the complaint is 
verified, the answer must be verified. (Pl. Mot. Strike, passim.). 
 
This argument encounters several impediments, however, in the analysis of it.  Initially, in this 
limited jurisdiction lawsuit, Code of Civil Procedure section 92(b) provides, “The answer need 
not be verified, even if the complaint or cross-complaint is verified.”  The inquiry into this issue 
might simply end there with the Court consequently denying the motion.  But additional 
reasons exist for denying the motion.  Primary among these, the Third Amended Complaint 
itself is not properly verified.  For instance, the plaintiff’s purported verification and truncated 
execution do not comport with statutory requirements.  (Code of Civil Procedure sections 446 
& 2015.5)  As a result of these deficiencies, plaintiff’s third amended complaint is not verified.  
In turn, this would eliminate the requirement of a verified answer, even in the absence of 
statutory provision eliminating such a pleading for a limited jurisdiction lawsuit. 
 
For these reasons, plaintiff’s motion to strike is denied. 
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18. 9:00 AM CASE NUMBER:  MSL21-00853 
CASE NAME:  GUTIERREZ  VS.  VIEGAS 
HEARING ON ORDER TO SHOW CAUSE IN RE:  WHY THE COURT SHOULD NOT DISMISS CASE FOR 
FAILURE TO APPEAR, SERVE COMPLAINT AND PROSECUTE CASE 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

 

 
    

19. 9:00 AM CASE NUMBER:  MSL21-01249 
CASE NAME:  DEBT MANAGEMENT  VS.  STOKES 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as 
that applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 
1057, 1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.  (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for 
judgment on the pleadings involves the same type of procedures that apply to a general 
demurrer.  (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 
Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange 
v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.)  Also, like a demurrer, a motion for 
judgment on the pleadings does not lie as to only part of a cause of action.  (Fire Ins. Exch. v. 
Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. 
Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint contains various causes of action, asserting money owed from both 
breach of contract and common counts. (Pl. Complaint, passim., filed August 12, 2021). 
Defendant filed an Answer on November 4, 2021, but then did not respond to requests for 
admission served by plaintiff’s counsel. As a result, plaintiff’s counsel filed a motion seeking 
an order that those requested admissions be deemed true. 

On March 7, 2022, the court issued the following ruling:  

“Plaintiff served Set One of Request for Admissions (“RFA”) on Defendant by mail on 
November 23, 2021. (Wate Decl. p. 2, lines 2-3).  Defendant failed to serve responses to 
Plaintiff’s RFP. On December 29, 2021, Plaintiff sent a letter to Defendant requesting a 
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response to previously propounded discovery, including Plaintiff’s RFA.  No opposition to the 
motion has been filed. The Motion is GRANTED; hence all Admissions requested in Set One 
are deemed to be true. (Code Civ. Proc.  § 2033.280(b)).”  

Given these admissions, the motion for judgment on the pleadings is granted, as the 
admissions clarify that defendant obtained a loan, and then defaulted on its payments, which 
caused a specified amount to remain due and owing.    

Judgment will be entered for the principal sum of $3,259.62, and court costs of $368.50, for a 
total judgment in the sum of $3,628.12. 

 
 

  

 
    

20. 9:00 AM CASE NUMBER:  MSL21-01876 
CASE NAME:  CITIBANK VS. GRAMMATICO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
*TENTATIVE RULING:* 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as 
that applicable to a general demurrer.  (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 
1057, 1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law.  (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & 
Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.)  As such, a motion for 
judgment on the pleadings involves the same type of procedures that apply to a general 
demurrer.  (Richardson-Tunnell v. School Ins. Program for Employees (2007) 157 
Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.)  
In considering a motion for judgment on the pleadings, courts consider whether the factual 
allegations, assumed true, are sufficient to constitute a cause of action.  (Fire Ins. Exchange 
v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-453.)  Also, like a demurrer, a motion for 
judgment on the pleadings does not lie as to only part of a cause of action.  (Fire Ins. Exch. v. 
Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: Civ. Pro. 
Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint alleges a causes of action for common counts. (Pl. Complaint, passim., 
filed September 2, 2021). Defendant filed an Answer on November 8, 2021, but then did not 
respond to requests for admission served by plaintiff’s counsel. As a result, plaintiff’s counsel 
filed a motion seeking an order that those requested admissions be deemed true. 

On March 14, 2022, the court issued the following ruling:  

‘Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served 
Set One of Request for Admissions (“RFA”) on Defendant by mail on October 29, 2021. (Pl. 
Mot. p. 3, lines 27-28).  Plaintiff then allegedly sent a letter on December 15, 2021, requesting 
responses by December 27, 2021. (Pl. Mot., Exh. B). Defendant failed to serve responses to 
Plaintiff’s RFA. No opposition to the motion has been filed. The Motion is GRANTED; hence 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  08/08/2022 

 

 

21 

 

all Admissions requested in Set One are deemed to be true. (Code Civ. Proc.  § 
2033.280(b)).’ 

Given these admissions, the motion for judgment on the pleadings is granted, as the 
admissions clarify that defendant obtained a loan, and then defaulted on its payments, which 
caused a specified amount to remain due and owing.    

Judgment will be entered for the principal sum of $10.551.63, and court costs of $557, for a 
total judgment in the sum of $11,108.63. 

 
 

  

 
    

21. 9:00 AM CASE NUMBER:  MSL21-02286 
CASE NAME:  BANK OF AMERICA  VS.  NGUYEN 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to August 15, 2022, at 9:00 a.m., in Department 09.  
  

 

  

 
    

22. 9:00 AM CASE NUMBER:  MSL21-02908 
CASE NAME:  BANK OF AMERICA  VS.  SOTO 
FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is continued to August 15, 2022 at 9 a.m. 
in Department 09. 
 

 

  
    

23. 9:00 AM CASE NUMBER:  MSL21-02908 
CASE NAME:  BANK OF AMERICA  VS.  SOTO 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to August 29, 2022, at 9:00 a.m., in Department 09. 
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24. 9:00 AM CASE NUMBER:  MSL21-03209 
CASE NAME:  PORTFOLIO RECOVERY  VS.  ROBLES 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to August 29, 2022, at 9:00 a.m., in Department 09. 
 

 

  

 
    

25. 9:00 AM CASE NUMBER:  MSL22-00360 
CASE NAME:  CAPITAL ONE BANK  VS.  JOHNASEN 
 COURT TRIAL   
*TENTATIVE RULING:* 
 
Parties to appear and be ready for court trial.  A failure to appear may result in the imposition 
of sanctions. 

 
 

  

 
    

26. 9:00 AM CASE NUMBER:  MSN21-1556 
CASE NAME:  CITY OF CONCORD  VS.  SABIN 
HEARING ON MOTION FOR APPOINTMENT OF RECEIVER PER H&S CODE 17980.7 
*TENTATIVE RULING:* 
 
Off calendar per request of counsel. 
 

 

  

 
    

27. 9:00 AM CASE NUMBER:  N22-1079 
CASE NAME:  MO ZHOU  VS.  DAVID LARSEN 
HEARING ON PETITION TO CORRECT ARBITRATION AWARD 
*TENTATIVE RULING:* 
 
Before the Court is Petitioner Mo Zhou’s Petition to Correct or Vacate Attorney-Client Fee 

Arbitration Award (“Petition”.)  

For the following reasons, the Petition is denied.  

Factual Background 
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In approximately July 2019, Petitioner hired Respondent to represent her in a dispute 

involving a neighbor’s claim of access rights across her property. After a dispute arose 

concerning Petitioner’s opinion that she was being overcharged, the Parties attended 

mandatory fee arbitration before the State Bar of California. An arbitration hearing was held 

on February 2, 2022, with a binding award (the “Award”) being issued on or about February 

23, 2022. Petitioner filed the instant petition to correct or vacate the Award on June 13, 2022.  

Analysis 

“California has a well-established policy favoring arbitration as a speedy and inexpensive 

means of settling disputes.” (A.M. Classic Construction, Inc. v. Tri-Build Development Co. 

(1999) 70 Cal.App.4th 1470, 1474.) “To support this policy and encourage parties to settle 

their disputes through arbitration, it is essential that arbitration judgments be both binding and 

final. Thus, as a general rule, courts will indulge every reasonable intendment to give effect to 

arbitration proceedings. To ensure that an arbitrator’s decision is the end of the dispute, 

arbitration awards are subject to very narrow judicial review.” (Ibid.) “Unless a statutory basis 

for vacating or correcting an award exists, a reviewing court ‘shall confirm the award as 

made…’” (Maaso v. Signer (2012) 203 Cal.App.4th 362, 378.)  

Vacating an Arbitration Award 

“Code of Civil Procedure section 1286.2 sets forth the exclusive grounds for vacating an 

arbitration award.” (Id. at 371.) Relevant here, the court shall vacate an award if it is 

determined that: (1) the award was procured by corruption, fraud or other undue means; or 

(2) The rights of the party were substantially prejudiced by the refusal of the arbitrators to 

postpone the hearing upon sufficient cause being shown therefor or by the refusal of the 

arbitrators to hear evidence material to the controversy or by other conduct of the arbitrators 

contrary to the provisions of this title. (CCP § 1286.2 (a) (1), (5).)  

The Petition is claiming the Award should be vacated because (1) it was obtained by 

corruption, fraud, or other unfair means, and/or (2) the arbitrator unfairly refused to postpone 

the hearing or to hear evidence useful to settle the dispute. (Petition at 10(c).) The facts 

supporting such claim were supposed to be presented in attachment 10(c)(2) to the Petition. 

There is no such section in the Petition. There is, however, a section 10(b)(2), which relates 

to Petitioner’s claim that the Award should be corrected. As this section appears to set forth 

the facts Petitioner relies upon to support her Petition, the Court will review those allegations 

with regard to both the request to vacate as well as the request to correct the Award. 

Petitioner provides no evidence, nor even any arguments, that the Award at issue was 

procured by corruption, fraud, or other undue means. Nor does the Petitioner make any 

arguments, or provide any evidence, that the Arbitration Panel refused to postpone the 

hearing or hear evidence material to the controversy. In fact, there is no discussion at all 

regarding these topics. The only information provided appears to be a recitation of 

Respondent’s bills and Petitioner’s dispute regarding the propriety thereof. This was the 

precise issue before the Arbitration Panel. The Panel reviewed any arguments relating to the 
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propriety of the bills, and issued the Award setting forth their findings.  

As Petitioner has failed to present any evidence, or even any arguments, supporting her claim 

that the Award should be vacated, her request to vacate the Award is denied. 

Correcting an Arbitration Award 

“Code of Civil Procedure section 1286.6 sets forth the exclusive grounds for correction of an 

[arbitration] award ‘if the court determines that: (a) There was an evident miscalculation of 

figures or an evidence mistake in the description of any person, thing or property referred to 

in the award; (b) The arbitrators exceeded their powers but the award may be corrected 

without affecting the merits of the decision upon the controversy submitted; or (c) The award 

is imperfect in a matter of form, not affecting the merits of the controversy.” (Maaso v. Signerr 

(2012) 203 Cal.App.4th 362, 378 quoting California Code of Civil Procedure (“CCP”) 

§1286.6.)  

Petitioner claims that (1) the amount of the Award was not calculated correctly, or some 

property was not described correctly and/or that (2) the Award is imperfect as a matter of 

form. (Petition at 10(b).) The Award goes through an analysis of the Parties differing accounts 

as to what bills were presented, how much was paid, and the propriety of the bills. It then 

determined which bills were proper, and even reduces the amounts of a couple of the bills 

based on Petitioner’s arguments. After making these determinations, the Award calculated 

the total amount due Respondent and set forth that amount.  

Petitioner does not claim that there is a miscalculation in the Award, or that there is some 

typographical error that makes the Award inaccurate. Instead, she appears to be re-arguing 

the propriety of each of the bills. As noted above, this was the exact issue before the 

Arbitration Panel. The Panel made its decision, and the Court will not review the propriety of 

their findings on a request to correct the Award.  (A.M. Classic Construction, Inc., supra, 70 

Cal.App.4th at 1474; Maaso, supra, 203 Cal.App.4th at 378.) 

Essentially, Petitioner is seeking ‘“correction’ of the award by asking the court to add costs … 

not awarded by the panel, and which were in fact inconsistent with the panel’s award.” 

(Maaso, 203 Cal.App.4th at 378.) To do so “is not a ‘mere recalculation, but a revision in 

substance, adding an element of damages not covered … in the award as rendered.’” (Ibid.) 

The Court will not reverse the decision of the Panel under the guise of ‘correcting’ the Award.   

Based on the above, Petitioner’s request to vacate or correct the arbitration award is denied. 

 
 

 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  08/08/2022 

 

 

25 

 

 
    

28. 9:00 AM CASE NUMBER:  N22-1159 
CASE NAME:  PETITION OF THE MORTGAGE LAW FIRM 
HEARING ON PETITION RE:  UNRESOLVED CLAIMS AND DEPOSIT OF SURPLUS FUNDS 
*TENTATIVE RULING:* 
 
This matter is taken off calendar.  The Order to Deposit Surplus Proceeds was entered on 
July 6, 2022, with notice of entry of order filed on July 13, 2022.  

 
 

  

 
    

29. 9:00 AM CASE NUMBER:  RS20-0218 
CASE NAME:  DRAGOS  VS.  KRIER 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
*TENTATIVE RULING:* 
 
The hearing is continued by the Court to August 15, 2022, at 9:00 a.m., in Department 09. 

 
 

  

 


